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Setting the scene
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The DBP introduced big changes to the way that  
building work is performed in strata
• DBP affects both new builds and remedial work on older strata buildings (including those with 

commercial or retail lots) – “class 2 buildings, including those with a class 2 part”

• Many issues have surfaced over the last 21 months….

 Planning approval requirements – DA, CDC or exempt?

 What work is in/out – waterproofing a laundry? for a balcony repair, is the apartment slab part of it?

 Having an applicant that is not a developer – OC, Strata Agent or Builder?

 How to work with the Building Code –1965 building now needs to meet 2023 requirements?

 Capability and roles of parties involved – contractors, owners, strata managers?

 How to handle emergency repairs – do they need a declared design?

• We have been working through issues with two outcomes in mind – give clarity on the current 
requirements and develop potential law reforms that can be proposed to Govt



An important re-cap

DBP Roles & processes

Deb Lockart, ACRA NSW Vice President 
(RHM Consultants, SCA Member)



New Roles and Processes

• Design Practitioners
• Professional Engineers
• Regulated Designs
• Design Compliance 

Declarations
• Variation Declarations
• Building Practitioners
• Building Compliance 

Declarations



Design practitioners &
Regulated design compliance declarations

• A Design Practitioner is responsible for
making design compliance declarations –
they declare that designs comply with the
Building Code of Australia and other
relevant standards.

• There are 18 categories of Design
Practitioners



Building practitioners &
Building compliance declarations 

• The Building Practitioner is someone who agrees to 
oversee building work. 

• Where there is more than one builder, the Building 
Practitioner is the principal contractor. 

• This role is responsible for making building 
compliance declarations – they declare that building 
work will be constructed in accordance with 
compliant designs and in compliance with the 
Building Code of Australia.



Strata Managers/Owners Corporations

• Understand the DBP and how it applies to Class 2 buildings

• Attend webinars and access training opportunities

• Only engage registered and reputable Practitioners to 
undertake remedial work

• Ask questions of your contractors, check licences and 
registrations https://verify.licence.nsw.gov.au/home/DBP



Waterproofing remediation: how to 
ensure a successful project



Emergency remedial 
building work
Helen Kowal, ACRA & 
SCA Member (Swaab)



What is a “reasonable excuse”?

• Under s19 of the DBP Act you must not perform 
any building works for which a regulated design is 
to be used without a regulated design ‘except with 
a reasonable excuse’

• This includes remedial building works in an existing 
strata scheme

• The Emergency Works Fact Sheet published by 
NSW Fair Trading provides guidance to owners 
corporations, strata managers and building 
practitioners as to what amounts to a ‘reasonable 
excuse’ and allows the emergency remedial 
building works without a regulated design:



Work that is emergency remedial 
building work

Remedial building work is only ‘emergency remedial building work’ if the 
following apply:

1. immediate action is necessary to remedy an issue; and

2. the issue is causing, or is likely to cause, damage to the building and:
a. the inability to inhabit or use the building (or part of the building) for its 

intended purpose, or
b. a risk to health or safety, or
c. a risk of further damage to the building (or part of the building); and

3. these impacts, or likely impacts, are serious in nature; and

4. the work undertaken is limited to what is necessary to mitigate these 
impacts or likely impacts until further remedial building work can be 
undertaken.



Am I performing emergency building 
works?
• Are any habitable parts of the building affected?

• Are the issues serious?

• Does the serious issue require immediate action to 
remedy damage or prevent further serious damage to the 
building?

• Does the serious issue pose a risk to health and safety?

• Is the remedial work being performed necessary to 
mitigate these impacts or likely impacts?



Emergency remedial building work –
case study
• The waterproofing membrane on the roof of a residential apartment building 

is damaged. Upon investigation, the remedial building works require the 
installation of a new waterproofing membrane for the whole rooftop (spanning 
multiple apartments), as the membrane is at “end of life”. Following inclement 
weather, water leakage into one apartment has caused damage to a bedroom and 
mould has formed in the carpet underlay, deeming the room uninhabitable for 
the occupants.

• Temporary localised repairs can be carried out to patch the existing membrane 
and stop water leaking into the one apartment below in an attempt to prevent any 
further damage and allow the occupants to use the bedroom. In these circumstances, 
the temporary localised repair work would be considered emergency remedial 
building work.

• NOTE: statutory obligations still exist for any subsequent or broader remedial 
building works required beyond the temporary localised repairs performed



Work that is NOT emergency remedial 
building work

Remedial building work is not emergency remedial building work if the 
following conditions apply:

1. the work undertaken is designed to address the fundamental or 
underlying cause of the issue; and

2. immediate action is not necessary to remedy an existing issue before 
it causes serious damage or further serious damage, or poses a 
serious impact relating to habitability, health and safety; and

3. it is possible for statutory obligations to be met prior to any serious 
damage or further serious damage being caused to the building and 
there is no serious impact relating to habitability, health and safety.



Non-Emergency remedial building work
case study

 The waterproofing membrane on the roof of a residential apartment building 
is damaged.

 Upon investigation, it is determined that a new waterproofing membrane is 
required for the whole rooftop (spanning multiple apartments), as the current 
membrane is at “end of life”. The owners corporation have undertaken 
investigations to consider the nature of remedial works required to repair the 
roof and are in the process of obtaining of scopes of work and quotations from 
contractors.

 Only minor water leakage has occurred into the garage and into the corner of 
a tiled laundry.

 As the water leakage is not serious in nature, is not preventing usage of the 
garage or laundry and is not causing further damage through the apartment 
building, these planned remedial works to replace the waterproofing membrane are 
not considered emergency remedial work.



You still have obligations even if you have a 
reasonable excuse and performing emergency 
remedial building works
Whilst you do not need a regulated design if you are performing emergency remedial building works you:

• Must still register works on the Portal

• A building practitioner must still complete a Building Compliance Declaration for the remedial works and indicate on the form whether the 
works comply with the BCA

If the works do not comply with the BCA, the owners corporation/strata manager must:

• monitor the effect of the emergency remedial building works performed

• ensure a regulated design is prepared for any further remedial building works performed to remedy that serious issue

• ensure a regulated design is prepared for any broader scope of works required to be performed (e.g. the entire roof membrane as 
opposed to the localised repair area)

• engage appropriate and registered building and design practitioners for the preparation of any required regulated design and 
performance of the remedial building works

• Subsequent remedial building works related to the emergency remedial building work must comply with the DBP legislation



Portal and 
interim 

consolidated 
form

◦ Building Practitioner submits the 
following to the Secretary: 

i. Emergency remedial building work 
form; and

ii. Building compliance declaration; and

iii. Contractor document. 

◦ Submit within 7 days of completing the 
emergency remedial building work, to the 
Secretary by email to 
dbpaudits@customerservice.nsw.gov.au. 

◦ Portal upgrade July 2023, then online



Fact Sheet 
Emergency 
Remedial 
Building 
work

What is 
emergency 
remedial 

building work?

Building 
Practitioners 

role

Owners 
Corporation 

responsibility 

Portal 
requirements 

Consolidated 
form

https://www.fairtrading.nsw.gov.au/housing-and-property/building-and-
renovating/working-on-class-2-buildings/forms



Class 2 Buildings & Waterproofing – when the 
DBP does NOT apply?

20

AND

AND

Location of work is a bathroom, kitchen, laundry or toilet

Work is classified as exempt development – apply DtS (or 
structurally adequate) & BCA compliant & Fire compliant

Work involves a single dwelling – contract splitting is not 
permitted

Design and Building Practitioners Regulation 2021, Part 2, Division 3, Section 13
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0152#sec.13

State Environmental Planning Policy (Exempt and Complying Development Codes), Part 1, Division 2, Section 1.16
legislation.nsw.gov.au/view/html/inforce/current/epi-2008-0572#sec.1.16



What if my building is in breach?

• Resolve the existing (unauthorised) building work
• Previous work can potentially be accepted through a Building Information Certificate issued 

by Council

• DPIE information page is here

• Seek planning approval for the future work (CDC or DA)
• Council or a private certifier suited to providing advice on which pathway

• Seek information on the reasoning to specifically confirm compliance with the SEPP

• Seek documentation to comply with DBP, and lodge on the Planning Portal
• Pathway 1 – exempt work

• Pathway 2 – CDC or DA

• Ensure the builder is registered under the DBP – check here

• Fair Trading information page is here


